City of Walnut Creek Consultant Services Agreement


City of Walnut Creek

CONSULTANT SERVICES AGREEMENT

 

THIS CONSULTANT SERVICES AGREEMENT (“Agreement”) is entered into on _________________, 2017, between the City of Walnut Creek, a California municipal corporation (“City”), and _________________ (“Consultant”).

 

 

RECITALS

 

A.
The City wishes to contract for professional consulting services.

 

B.  
Consultant has the skill, experience, ability, background, certification and knowledge to provide the services.  The City has reviewed and accepted Consultant’s qualifications.  
C.
Consultant wishes to perform such professional services under agreement with the City.

 

NOW, THEREFORE, in consideration of the terms in this Agreement, the City and Consultant agree as follows:

 

 

AGREEMENT

 

1.
Services.   Consultant shall provide the professional services described in Exhibit A.  The time of performance of the services under this Agreement is important to the City, and the time deadlines identified in Exhibit A shall be strictly construed.

 

2.  
Compensation and Payment. 

a. 
Compensation.  As full consideration for the performance of services under this Agreement, City agrees to pay Consultant, and Consultant agrees to accept from City, an amount not to exceed $__________, including an accounting of time and materials expended for the entire project.  Time and materials shall be billed at the rates set forth in Exhibit B.  
b.
Payment.  Consultant shall bill City monthly for work completed, and City agrees to pay the invoice within 30 days of receipt.  
c.
Additional Services.  Any additional services required beyond those set forth in this Agreement shall be performed only if mutually agreed to in writing by the parties.

3. 
Term; Termination.
a.
Term.  This Agreement shall begin upon execution by both parties and remain in effect until terminated under subsection (b).

b.
Termination.  City may terminate this Agreement without cause at any time and for any reason upon 10 days written notice to the Consultant.    Upon receipt of any notice of termination, and if requested to do so by the City, Consultant shall stop work at the stage directed by City and shall deliver all drawings, specifications and documentation developed as of that stage.  Consultant shall accept as full payment for services rendered to the date of termination a pro rata share of the total Agreement payment based on the portion of work actually performed.
4.
Professional Efforts.  Consultant shall perform all services required in the manner and according to the standards observed by a competent practitioner of the profession in which Consultant is engaged in the geographical area in which Consultant practices his profession.    

5.
Responsible Personnel.  Consultant represents that it is fully qualified to perform the services under this Agreement. Consultant represents and warrants to the City that Consultant has, and at all times during the performance of this Agreement shall, maintain all licenses, permits, qualifications, and approvals that are required for Consultant to practice Consultant’s profession. Consultant shall assign only competent personnel to perform services under this Agreement.  If the City, in its sole discretion, at any time, wishes the removal of any person(s) assigned by Consultant to perform services, Consultant shall remove any such person immediately upon receiving notice from the City.  

[For projects involving Federal funding only; delete for all others.] Contractor is not debarred or suspended under Federal law and shall not use funds provided under this Agreement directly or indirectly to employ or engage the services of any subcontractor during any period of disbarment, suspension or placement in ineligible status under Title 2 Code of Federal Regulations Part 180.  Further, Contractor has signed the Debarment and Suspension Certification attached as Exhibit C.
6.
Facilities and Equipment.  Consultant shall, at its sole cost, expense, and liability; furnish all facilities and equipment that may be required for providing services under this Agreement.

 
7. 
Independent Contractor.  Consultant, its agents, employees and independent contractors are and shall at all times remain as to the City wholly independent contractors.  Neither the City nor any of its officers or employees shall have any control over the manner by which the Consultant performs this Agreement and shall only dictate the results of the performance.  Consultant shall not represent that Consultant or its agents, employees or independent contractors are agents or employees of the City.  Consultant is responsible for the payment of all taxes, workers’ compensation insurance and unemployment insurance.  Consultant shall obtain no rights to retirement benefits or other benefits that accrue to City’s employees, and Consultant hereby waives any claim it may have to those rights.  Except as the City may specify in writing, Consultant shall have no authority, express or implied, to act on behalf of the City or to bind the City to any obligation.

8.
Interest of Consultant.  Consultant (including principals, associates and professional employees) covenants and represents that it does not now have any investment or interest in real property and shall not acquire any interest, direct or indirect, in the geographical areas likely to be covered by this Agreement, or any other source of income, interest in real property or investment that would be affected in any manner or degree by the performance of Consultant’s services under this Agreement.  Consultant further covenants and represents that, in the performance of its duties; no person having any such interest shall perform any services under this Agreement.

 If Consultant is determined to be a “Consultant” or a “designated employee” within the meaning of the Political Reform Act, Consultant will comply with the requirements of that Act by submitting a Statement of Economic Interest Form 700. (2 Cal. Code of Regs.§18701(a)(2).)
9.
Accounting Records.  The Consultant agrees to maintain all records and other evidence pertaining to costs incurred and work performed, and shall make them available at the Consultant’s office during the Agreement period and thereafter for a period of three years from the date of receipt of final payment.

10.  
Ownership of Documents and Data.  All data, maps, photographs, and other material collected or prepared under this Agreement, and all documents of any type developed or obtained by Consultant in the performance of this Agreement, shall become the property of the City.  

 

11.
Indemnification.  Consultant shall, to the fullest extent permitted by law, indemnify, defend (with independent counsel approved by the City), and hold harmless the City from and against any claims arising out of Consultant’s performance or failure to comply with obligations under this Agreement, except to the extent caused by the active negligence or willful misconduct of the City. 

In this section, “City” means the City, its officials, officers, agents, employees and volunteers; “Consultant” means the Consultant, its employees, agents and subcontractors; “Claims” includes claims, demands, actions, losses, damages, injuries, and liability, direct or indirect (including any and all related costs and expenses in connection therein) and any allegations of these; and “Arising out of” includes “pertaining to” and “relating to”.

(The duty of a "design professional" to indemnify and defend the City is limited to claims that arise out of, pertain to, or relate to the negligence, recklessness or willful misconduct of the design professional, under Civ. Code § 2782.8.  Except as otherwise authorized by Civ. Code § 2782.8, the cost to defend charged to any “design professional” shall not exceed the design professional’s proportionate percentage fault.) 

The provisions of this section survive completion of the services or the termination of this contract, and are not limited by the provisions of Section 12 relating to insurance. 
 

12.  Insurance.  Consultant shall procure and maintain at its sole cost for the duration of this Agreement the following insurance:

 

a.
Minimum Scope of Insurance.  Coverage shall be at least as broad as:

 

(1) 
Insurance Services Office Commercial General Liability coverage (“occurrence” form CG 0001).

 

(2) 
Insurance Services Office form number CA 0001 covering Automobile Liability, code 1 (any auto).

 

(3) 
Workers’ Compensation insurance as required by the Labor Code of the State of California and Employers Liability insurance.

 

(4) 
Errors and omissions/Professional liability insurance for all design professionals such as architects, landscape architects or engineers.   

 

b. 
Minimum Limits of Insurance. Consultant shall maintain policy limits of no less than: 

(1) 
General Liability: $2,000,000 combined single limit per occurrence for bodily injury, personal injury and property damage.  If Commercial General Liability Insurance or other form with a general aggregate limit is used, the general aggregate limit shall be double the combined single limit, with completed operations coverage. 

 

(2) 
Automobile Liability: $1,000,000 combined single limit per accident for bodily injury and property damage.
 

(3) 
Worker’s Compensation and Employers Liability: Worker’s Compensation limits as required by the Labor Code and Employers Liability limits of $1,000,000 per accident.
(4) 
Errors and Omissions/Professional Liability: $1,000,000 per claim and annual aggregate.  If Consultant maintains higher limits than the minimum required by this contract, the City requires and shall be entitled to coverage for the higher limits maintained by the Consultant.
 

c. 
Deductibles and Self-Insured Retention.  Any deductibles or self-insured retention must be declared to and approved by the City. At the option of the City, either: the insurer shall reduce or eliminate such deductibles or self-insured retention as respects the City, its officers, officials, employees and volunteers; or Consultant shall procure a bond guaranteeing payment of losses and related investigations, claim administration and defense expenses.

 

d. 
Other Insurance Provisions.  The policies shall contain, or be endorsed to contain, the following provisions:

 

(1) General Liability and Automobile Liability Coverage.

 

(a)  
The City, its officers, officials, employees, agents and volunteers are to be covered as additional insured as respects: liability arising out of activities performed by or on behalf of Consultant; products and completed operations of Consultant; premises owned, occupied or used by Consultant; or automobiles owned, leased or borrowed by Consultant. The coverage shall contain no special limitations on the scope of protection afforded to the City, its officers, officials, employees, agents or volunteers.

 

(b)  
Consultant’s insurance coverage shall be primary insurance as respects the City, its officers, officials, employees and volunteers. Any insurance or self-insurance maintained by the City, its officers, officials, employees, agents or volunteers shall be excess of Consultant’s insurance and shall not contribute with it.

 

(c)  
Any failure to comply with reporting provisions of the policies shall not affect coverage provided to the City, its officers, officials, employees, agents or volunteers.

 

(d)  
Consultant’s insurance shall apply separately to each insured against whom claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

 

(2) 
Worker’s Compensation and Employers Liability Coverage.  The insurer shall agree to waive all rights of subrogation against the City, its officers, officials, employees and volunteers for losses arising from work performed by Consultant for the City.

 
(3)
Errors and Omissions/Professional Liability Coverage. Consultant’s insurance shall include minimum Extended Reporting Period Coverage of three years.
 

e. 
Acceptability of Insurers.  Insurance is to be placed with insurers with a Best’s rating of no less than A: VII.

 
f. 
Verification of Coverage.  Consultant shall furnish the City with certificates of insurance and with original endorsements effecting coverage required by this clause.  All certificates and endorsements are to be received and approved by the City before work commences.  The City reserves the right to require complete certified copies of all required insurance policies, at any time.
 

13.  
Miscellaneous Provisions.
a.
Notice.  Any notice to be given under this Agreement shall be given by enclosing it in a sealed envelope, first-class postage prepaid, and depositing it in the United States mail, addressed to the party at the following address.  Notice shall be deemed received three business days after mailing, or upon personal delivery.

 

CITY:


City of Walnut Creek




Attn: ______________



1666 North Main Street



Walnut Creek, California 94596

 

CONSULTANT:
_________________________

_________________________

_________________________

b.  
Assignment.  This Agreement contemplates the personal services of Consultant and its employees and it is understood by both parties that a substantial inducement to City for entering into this Agreement was, and is, the professional reputation and competence of Consultant. Consultant shall not assign, subcontract or otherwise transfer any rights or obligations under this Agreement without the prior written consent of the City.

 

c.  
Business license.  Consultant shall obtain a City business license before beginning work under this Agreement.

d.  
Prohibited Interests.  No officer or employee of the City shall have any direct financial interest in this Agreement. This Agreement is voidable at the City’s option if this provision is violated.

e.
Governing Law; Venue.  California law shall govern this Agreement.  Any action to enforce or interpret this Agreement shall be brought in a court of competent jurisdiction in the County of Contra Costa, California.

f.
Incorporation.  The Preamble, the Recitals, Exhibits and all defined terms set forth in both are incorporated into this Agreement by this reference.  If there is a conflict between the body of this Agreement and an exhibit prepared by Consultant, the body of the Agreement shall control.
g.
Severability.  Should any part of this Agreement be declared unconstitutional, invalid, or beyond the authority of either party to enter into or carry out, such decision shall not affect the validity of the remainder of this Agreement, which shall continue in full force and effect; provided that, the remainder of this Agreement can, absent the excised portion, be reasonably interpreted to give effect to the intentions of the parties.

h.
Authority.  All parties executing this Agreement represent and warrant that they are authorized to do so.

i.  
Entire Agreement; Amendments.  This Agreement is the entire Agreement between the parties and supersedes all prior negotiations, representations, or agreements, whether written or oral. This Agreement may be amended only by written agreement signed by both parties.

j.
Non-waiver.  A party's waiver of any term shall not be deemed a continuing waiver or a waiver of any other term.
k.
Counterparts. This Agreement may be executed in counterparts.

14.
Signatures.  
 

	CITY OF WALNUT CREEK

By: __________________________

      City Manager

Approved as to Form:
By: ___________________________
      City Attorney


	CONSULTANT

By: _________________________

Its: _________________________

City business license # _________________



Exhibits:

A
Scope of Services (Agreement Section 1.)

B
Rates for time and materials (Agreement Section 2.a.)

C
Debarment and Suspension Certification (Agreement Section 5.) [Note to Staff: For projects involving Federal funding only; delete for all others. There are often many other federal requirements which need to be incorporated.  Contact City Attorney’s office with your federal funding information, so it can be integrated into the Agreement.]
Exhibit A

Scope of Services
[to be completed by staff]
Exhibit B
Rates for Time and Materials

[to be completed by staff]
 

Exhibit C
City of Walnut Creek

Debarment and Suspension Certification

(For projects involving federal funding)

Title 2, Code of Federal Regulations, Part 180, Section 180.335

The Bidder, under penalty of perjury, certifies that, except as noted below, he/she or any other person associated with the Bidder (in the capacity of owner, partner, director, officer, manager):

(a)
Is not currently excluded or disqualified by any Federal agency; 

(b)
Has not been convicted within the preceding three years of any of the offenses listed in 2 C.F.R. 180.800(a) (Causes for Debarment), or had a civil judgment rendered against him/her for one of those offenses;

(c)
Is not currently indicted or otherwise criminally or civilly charged be a government entity (Federal, State or local) with commission of any of the offenses listed in 2 C.F.R. 180.800(a); or

(d)
Has not had any public transactions (Federal, State or local) terminated within the preceding three years for cause or default.

If there are any exceptions to this certification, insert the exception in the following space.  For each exception, indicate to whom it applies, the initiating agency, and dates of action.

Exceptions will not necessarily result in denial of your participation.  (2 C.F.R.180.340.)


Signed: ____________________________________________


Date:   ____________________________

(
Initials of City staff member checking EPLS (http://epls.gov): _________


(2 C.F.R. 180.300.)
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